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SUPREME COURT OP APPEALS OP VIRGINIA. 

WYTHEVILLE. 

Spence v. Repass and Others.* 

June 24, 1897. 

Absent, Keith, P., and Buchanan, J.f 

1. Fraudulent Conveyances — Conveyance by husband to wife — Burden on wife. 

In a contest between the wife and creditors of her husband the burden is on 
the wife to show the bona fides of the transaction. This she must do by clear 
and satisfactory testimony. Merely holding the bond of the husband is not 
sufficient. She must show that the original transaction out of which the bond 
grew represented a loan to him and not a gift. 

2. Evidence — Incompetency of witness — Objections. When the incompetency of a 

witness is known, objection to the competency of the witness should be made 
before examination in chief. It cannot be made after cross-examination. 

3. Conveyance by Husband to Wife — Consideration — Failure to list bonds for 

taxation. Where a wife has surrendered to her husband his bond in consid- 
eration of a conveyance of real estate to her by him, the creditor of the hus- 
band cannot object to the sufficiency of the consideration merely because she 
had not listed the bond for taxation, although she might not have been able 
to maintain an action on the bond until the tax and penalties had been paid. 

4. Liens — Fieri facias — Tangible personal property — Prior deed of trust — Jurisdiction 

of equity to enforce. An execution creditor whose execution has been returned 
without levy, has no lien on the tangible personal property of his debtor after 
the return day of the execution, and hence has no right to insist that a prior 
deed of trust on the property shall be enforced so as to enable him to subject 
the surplus, if any. Having no lien, a court of equity has no jurisdiction to 
administer the trust to ascertain and subject the surplus, if any, at his in- 
stance. 

Appeal from a decree of the Circuit Court of Smyth county, pro- 

lounced April 8, 1896, in a suit in chancery wherein the appellant 

vas the complainant, and the appellees were the defendants. 

Affirmed. 
The opinion states the case. 

C. B. Thomas, for the appellant. 

B. F. Buchanan, J. H. Gilmore, and Dickinson & Goodell, for the 
ppellees. 

* Reported by M. P. Burks, State Reporter. 

f Judge Buchanan bad been counsel in the Circuit Court. 
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Harrison, J., delivered the opinion of the court. 

The object of this suit was to set aside two deeds made by George 
R. Repass on the 9th day of March, 1894, recorded on the 14th day 
of July, 1894, and to subject the property conveyed therein to the 
satisfaction of a judgment in favor of appellant against the grantor, 
upon the ground that the deeds were made to hinder, delay, and de- 
fraud his creditors. The first deed conveyed to Martha Repass, the 
wife of George R. Repass, the undivided half interest of the latter in 
two tracts of land held jointly with his wife; the consideration stated 
on the face of the deed being $1,250 in hand paid. The second deed 
conveyed to E. S. Repass, trustee, live stock, farming implements, and 
a growing crop of wheat, to secure certain creditors named therein. 

The judgment sought to be enforced was obtained September 11, 
1894, and docketed September 13, 1894, about two months after the 
recordation of the deeds attacked. 

It appears that in January, 1880, Mrs. Repass and her husband 
determined upon the purchase of two adjoining tracts of land, one con- 
taining forty-seven and one half acres, at $527.50, and the other con- 
taining sixty-one acres, at $1,100. The deed conveying the first, or 
smaller, tract was made in January, 1880, and the deed conveying the 
second, or larger, tract was made September 1, 1880. It is shown 
that the husband of Mrs. Repass was poor — worth about $100, which 
he had, a year before this purchase, invested in a team — and that the 
land was paid for in cash with the means of the wife; about $1,100 
thereof being paid to the vendors by an uncle of Mrs. Repass in dis- 
charge of a bond held by her against him, which represented a settle- 
ment of her estate theretofore in his hands as guardian. The residue 
of the purchase money was paid to the vendors by an aunt of Mrs. 
Repass as an advancement to her niece. Mrs. Repass was not present 
when the deeds to the land were prepared, and on the 1st of September, 
1880 — the date of the deed to the larger tract— she discovered for the 
first time that the land in both deeds had been conveyed so as to give 
her husband a joint and equal interest therein with herself. She 
promptly objected to this, saying she had paid for the land and that 
the deeds should be made to her alone, and demanded that some- 
thing should be done to protect her rights. Thereupon, in order to 
avoid the expense of preparing and executing new deeds, she settled 
the matter by taking her husband's bond for $813.75, dated Septem- 
ber 1, 1880, and payable one day after date, with interest from date, 
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as the evidence of money loaned him by her to pay for that half of 
the land conveyed by the deeds to him. 

This bond was held by Mrs. Repass as an evidence of debt against 
her husband until March 9, 1894, when it was surrendered in con- 
sideration of the deed from him of that date conveying her his half 
interest in the land. 

It is well settled that transactions between husband and wife must 
be closely scrutinized, to see that they are fair and honest, and not 
mere contrivances resorted to for the purpose of placing the husband's 
property beyond the reach of his creditors, and that in a contest be- 
tween the creditors of a husband and the wife the burden of proof is 
upon her to show by clear and satisfactory evidence the bona fides of 
the transaction. In all such cases the presumptions are in favor of the 
creditors, and not in favor of the title of the wife. Darden v. Fergu- 
son, 27 S. E. R. ; Flynn v. Jackson, 93 Va. 341. Nor is the mere 

holding of a bond sufficient evidence that at the time the bond purports 
to have been given it was recognized as a debt, and that both husband 
and wife intended to occupy the relation to each other of debtor and 
creditor. The burden is upon the wife to show that the original trans- 
action represented a loan by her to the husband, and a contemporane- 
ous promise on his part to pay the debt; otherwise what was originally 
a gift to aid the husband in business, and used by him as a basis of 
credit, could subsequently, when he became involved, be converted 
into a debt to his wife, and thus perpetrate a fraud upon his creditors 
with the utmost facility and impunity. 

These are stringent rules against the wife and in favor of the creditor. 
Applying them, however, with their full force to the case at bar, we are 
of opinion that Mrs. Repass has successfully bome, and fully met, the 
heavy burden imposed upon her, and has established with clearness 
and certainty that her purchase was a bona fide transaction. 

She has shown by conclusive evidence that her money bought the 
land in question ; that the moment she discovered the deeds had been made 
to her husband jointly with herself she demanded reparation, and, at the 
same time, as a settlement of the matter, agreed to let him keep the land 
as conveyed, and required him to execute to her his bond in an amount 
equal to one-half the purchase money, as the evidence of money loaned 
him by her to pay for that half of the land conveyed to him. It ap- 
pears that she took the precaution to have a disinterested witness to pre- 
pare this bond and attest the signature of her husband thereto; that she 
continued to hold the bond as a debt against her husband until it was 
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settled by her purchase of his half of the land. It further appears 
that at the time of the purchase nothing had been paid on the bond ; 
and that, with the interest, it amounted to the full value of the land 
conveyed in consideration thereof. 

It is contended that Mrs. Repass was not a competent witness, and 
that the Circuit Court erred in admitting her testimony. It is sufficient 
to say on this point that this witness was examined in chief, elaborately 
cross-examined, re-examined, and her deposition signed without objec- 
tion. When the incompetency of a witness is known, objection to the 
competency ought to be made before the examination in chief; at least 
it cannot be made after cross-examination. Pillow v. Southwest Im- 
provement Co, 92 Va. 144. 

There is no force in the contention that Mrs. Repass did not give 
in this bond for taxation, and that she has thereby incurred the penalty 
of the law, which is that she shall not recover the same until the tax 
and penalties imposed have been paid. If the Government has suf- 
fered any wrong by her failure to return the bond, appellant is under no 
obligation to redress that wrong. It is true the Commonwealth denies 
her citizens the use of her courts for the enforcement of debts that 
ought to be and have not been returned for taxation until the tax and 
penalties imposed have been paid, but Mrs. Repass is not asking the 
aid of the court for the collection of this bond, but has settled and 
collected it herself, as already shown. 

The contention in the court below that certain improvements put upon 
the land by the husband should have been ascertained, and the value 
thereof charged upon the land in favor of appellant, was abandoned at 
bar, and therefore need not be considered. 

As to the deed of trust executed by George R. Repass conveying 
live stock, farming implements, and a growing crop of wheat to E. S. 
Repass, trustee, to secure certain creditors named therein, the evidence 
shows that the debts secured are bona fide unsettled obligations of the 
grantor, which he had the right to secure, and that the charges of 
fraud made in the bill in regard to the execution of this deed are 
wholly unsustained. 

It is, however, further contended that the court erred in not direct- 
ing a sale of the personal property embraced in this deed of trust, so 
that appellant could get the benefit, by reason of his execution lien on 
the same, of any excess realized from the sale after satisfying the debts 
named in the deed of trust. 

It is not pretended that the execution which was issued on appellant's 
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judgment was ever levied; on the contrary, it is alleged in the bill 
that it was not levied, and would be returned " No property," because 
the personal property owned by appellant was covered by the deed of 
trust. The personal property conveyed in this deed belongs to the 
class or species of property capable of being levied on, and sec. 3587 
of the Code of 1887 provides that the lien of a writ of fieri facias, on 
what is capable of being levied, but is not levied on, under the writ, 
on or before the return day thereof, shall cease. No levy having been 
made on or before the return day of this execution, appellant had no 
lien by virtue thereof on the personal property conveyed in the deed of 
trust, and hence the court had no jurisdiction to enforce payment of 
appellant's judgment by administering the trust created by the deed 
in question. 

For these reasons, we are of opinion that there is no error in the de- 
cree complained of, and it must be affirmed. Affirmed, 

NOTE. — Rights of creditors where money is expended, or services rendered, by insol- 
vent husband, upon his wife's estate. The doctrine seems to be well settled in those 
States whose statutes prohibit voluntary conveyances by a debtor, that an insolvent 
husband cannot deprive his existing creditors of the value of his services by 
bestowing them upon his wife's property, nor will he be allowed to indirectly 
settle his own estate upon her, to the injury of such creditors, by devoting it to 
the improvement of her property. The creditors cannot compel him to work, but 
if he does work, they are entitled in equity to subject the proceeds of his labor to 
their debts. Nor is it essential, as to existing creditors, that there should be any 
actual fraudulent intent — such a bestowal of services or money coming within the 
terms of the statute of voluntary conveyances. Thus in Penn v. Whitehead, 12 
Gratt. 74, the profits of a business conducted by the husband as agent of the wife, 
with capital owned by her as her separate estate, were held liable for his debts, 
the court saying (p. 80): "It is obvious that whatever was acquired by the trade 
was acquired, in whole or in part, by the skill of the husband. Creditors trust 
their debtor on the faith, not only of his present property, but of his future acqui- 
sitions, whether made by his labor, skill or otherwise ; and he has no right to 
devote either to the separate use of his wife, in exclusion of their claims. He is 
certainly under a high obligation to support his family; but he is under a still 
higher obligation to pay his debts. If the wife in this case had no power to pledge 
or charge her separate estate, then the arrangement under which the trade was 
carried on, by her husband as her agent, was purely voluntary ; and though it 
might be valid as between the husband and wife, it would seem to be void as to 
his creditors." This case was again before the court some years afterwards (17 
Gratt. 503), and the previous ruling was adhered to after an elaborate discussion 
by Moncure, P. "To be sure," says the court, "the law cannot, or does not 
compel a man, in advance, to labor for his creditors. And if he chooses to be so 
dishonest as to idle or give away his time rather than labor for the means of pay- 
ing his debts, the law cannot, or does not, attempt to prevent it. But if he does 
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labor and make any profit for himself, or his wife and family, his creditors may 

subject it to liability for the payment of their claims And as the law will 

not allow him directly to secure the profits of his future labor to himself in exclu- 
sion of the claims of his creditors, it will not allow him indirectly to do the same 
thing, by securing such profits to his wife or family ; at least quoad his existing 
creditors," (p. 528). In other words, as is clearly indicated throughout the 
opinion, the endeavor to indirectly bestow his earnings upon his wife gives exist- 
ing creditors the right to subject such earnings, under the statute of voluntary 
conveyances, whether actually fraudulent or not. Similar principles are laid 
down in Boggess v. Richards, 39 W. Va. 567 (45 Am. St. Bep. 938); Glidden v. 
Taylor, 16 Ohio St. 509 (91 Am. Dec. 98); and Shackelford v. Collier, 6 Bush, 156. 
See also Wait on Fraud. Con v., sec. 26 ; Schouler on Husband and Wife, sec. 272. 
In Burt v. Timmons, 29 W. Va. 441 (6 Am. St. 'Bep. 664), it was held that 
creditors might subject the value of a house built upon the wife's real estate, the 
cost of which was paid by the husband. In some of the States a distinction is 
drawn between services and work on the one hand, and money expended on the 
other — denying the right to subject the value of the former, while conceding it in 
the latter case. Nance v. Nance, 84 Ala. 375 (5 Am. St. Bep. 378) ; Abbey v. Deyo, 
44 N. Y. 344 ; Voorhees v. Bonesteel, 16 Wall. 31 (local law of New York applied ) ; 
Aldridge v. Muirhead, 101 U. S. 397 (local law of New Jersey applied); Osborne 
v. Wilkes (N. C. ), 13 S. E. 285. The subject is discussed at length in 43 Cent. 
L. J. 444. 

Many cases holding apparently contra, were attempts to subject, at law, the pro- 
ceeds of the husband's skill and labor in connection with the wife's property; 
others required actual proof of fraudulent intent, either because the debts were 
after-created obligations, or there was no statute of voluntary conveyances upon 
which the creditor could rely. See Lewis v. Johns, 24 Cal. 98 (85 Am. Dec. 48); 
Webster v. Hildreth, 33 Vt. 457 (78 Am. Dec. 632) ; Feller v. Allen, 23 Wis. 301 
(99 Am. Dec. 173); the distinction between the legal and the equitable right being 
commented upon in the last case cited. 



Preston v. Kindrick.* 

Supreme Court of Appeals : At Wytheville. 
July 8, 1897. 

1. Chancery Jurisdiction — Belief against decree obtained on a false return of an 

officer. A court of equity cannot grant relief against a decree by default ren- 
dered against a defendant on the ground that no process was served on him, 
where the return of the officer and the recitals of the decree show that pro- 
cess was served on the defendant, unless the false return of service was pro- 
cured or induced by the plaintiff, or he can in some way be connected with 
the deception. 

2. Decrees and Judgments — Absence of process — Notice of proceeding — Valid de- 

fence. Although no process was served on a defendant he is not entitled to 

* Reported by M. P. Burks, State Reporter. 



